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Awarding Contracts on Criteria Other than Cost

Greg Baynton
President

Integrity without
knowledge is
weak and useless,
and knowledge
without integrity

is dangerous and
dreadful.

Samuel Johnson

Due to reader interest
and feedback on last month’s
article, The Allocation and
Costs of Risk in Construc-
tion (www.vicabc.ca/pages/
media.asp ) this article is in-
tended to the sequel.

While I expect some
readers may be tried of my
reciting the principles of fair,
open and transparent rela-
tive to procuring construc-
tion services, they are the
cornerstones embodied in
government  procurement
policy from the local to the
federal level, as is value for

money and protecting the
public interest. When it
comes to principles in life or
procurement, one principle
cannot be compromised at
the expense of another. Prin-
ciples are principles and they
are critical to best practices,
accountability and value
across the public sector and
it is precisely why the Prov-
ince of BC has made them
the foundation of provincial
policy and standards in BC.

The principles and public
policy objectives create seri-
ous challenges for the most
seasoned public purchaser
of construction services
particularly when an owner
receives legal advice suggest-
ing a strategy in the interests
of protecting the public in-
terest, and it exposes them
to other salient risks such as
reducing competition and
increasing cost.

There were two situations
on the island where the own-
ers reserved the right to eval-
uate a stipulated (lump sum)
price tenders based on other
criteria that was not clearly
defined, and absent weight-
ing or priority. In addition,
one of the owners openly
claimed they would make
enquiries about one or more
of the tenders, but would not
be obliged to make the same
enquiries of others, and the
piece de resistance is the
owner claimed to be under
no obligation to disclose any
of the evaluation informa-
tion, and reserved the right
to negotiate with any bidder
for any reason that was most
advantageous to the owner.

You don't need to be an
expert in procurement poli-
cy to understand this is sim-
ply not fair, open or trans-

parent, and regardless of
whether you are a concerned
tax payer or contractor, you
probably would have serious
questions about the owner,
and evaluation and award
process. It is interesting to
note public and private sec-
tor officials are coming un-
der renewed scrutiny and
oversight as the US and Ca-
nadian governments attempt
to address banking failures
around the world, and here
at home serious issues in-
volving the health sector in
Ontario and the construction
sector in Quebec. Fair, open
and transparent processes
contribute to mitigating the
risk of any abuse, conflict or
improprieties.

Both owners have de-
clared they are satisfied
with the outcome of their
tendering process with bids
comingl- 4% under budget.
One project had approxi-
mately 15 bidders and the
other two. There is clearly a
divergence in the number of
bidders and there are always
anomalies in construction
tendering, however the most
interesting fact is a majority
of stipulated sum projects
are coming in 10-25% under
budget. The industry’s ob-
servations and experience is
consistent with many issues
raised in Stephen Bauld’s To-
wards a Fair and Balanced
Approach ( www.vicabc.ca/
pages/magazine.asp ) which
states the issues articulated
above are costing local gov-
ernment tax payersa 5 - 20%
premium.

Best practices and policy
requires that criteria other
than price be clearly defined
and weighted, uniformly ap-
plied and reported out to the
proponents or bidders. This

requirement raises other
questions such as if there
are other criteria should the
project have a pre-qualifica-
tion process prior to bidding
or go to market as a Request
for Proposal.

Prequalification used as a
general practice and absent
legitimate health and safety
or unique project circum-
stances or requirements is in
appropriate and contributes
to increased costs by reduc-
ing competition. For le-
gitimate reasons a premium
may be warranted, however
in these circumstances there
are questions such as; who is
qualified to evaluate, what
is the criteria and how is it
weighted, and how is subjec-
tivity of the evaluation main-
tained?

While VICA is a re-
source to public owners,
their agents and consultants
on Vancouver Island, and
a partner in project deliv-
ery through its online and
offline planrooms, and as
portal to the ICI sector on
the Island, the association’s
interaction with the owner
and their agents on tender-
ing issues often occurs when
the tendering period begins,
and it is subject to the time
constraints of the tender
closing. This presents some
challenges for effective and
positive interaction on com-
plex issues which is clearly a
difficult environment for all
concerned. The Vancouver
Island Construction Asso-
ciation is currently consider-
ing a forum in which it can
proactively engage owner,
tender authorities and de-
sign consultants. If you are
interested in learning more
please contact VICA.
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